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JOINT APPENDIX 


[Filed November 17, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled on September 1, 1960, Sworn in on September 6, 
1960 
The United States of America : Criminal No. 947-60 
v. > Grand Jury No. 1155-60 
Lewis R. Dixon : Violation: 22 D.C.C. 108’ 
Bobby Burks : (Bringing Stolen Property into 
the District of Columbia) 
22 D.C.C. 2205 
(Receiving Stolen are 

The Grand Jury charges: 

On or about August 23, 1960, within the State of Virginia, Lewis 
R. Dixon and Bobby Burks stole the property of Thalhimer Bros., Inc., 
a body corporate, of the value of about $225.00, consisting of one fur stole, 
which act if committed within the District of Columbia would be a criminal 
offense under the laws of the District of Columbia, and that on or about 
August 24, 1960, the defendants, Lewis R. Dixon and Bobby Burks, after 
having obtained the said property by committing the criminal offense as 
aforesaid, feloniously and unlawfully did bring said property into the 
District of Columbia and were found in the District of Columbia with said 
stolen property. 
SECOND COUNF> 

Or- er -about-August-23,-2960;- sovithin the-State-of Virginie, Lewis Rs 
Dixon-and Bobby Burke felontousty-with intent -to-defraud,-did reeeive-@ 
fur stole,-of the-value-of about-$225.00;-property-of Phaihimer Bros:; 
Inc; ;-- body-corporate;-which -had- beer stolen; knowing and-having cause 
to betteve the-said-property to-have been-theretofore-stoten; ;and-on-or about 
August -24,- -1066; the said Lewie-R: Dizon and- Bobby Burks; after having. 
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obt-ained-the said-property- by-committing the-criminal effense-as- 
qforesaid, awhich-act if committed within the-Distriet of-G ehumbia-weuld 
be-# criminal -offerse under the laws of the District of Columbia; feloniously- 
and-unlawtlly did bring-the said -property-into-the District- ef Columbia,- 
and-were found-in the Distriet of Gohunbia-with-said property 
THIRD COUNT: 
On or about August 24, 1960, within the District of Columbia, Lewis 

R. Dixon and Bobby Burks, with intent to defraud, received one fur stole 
of the value of about $225. 00, the property of Thalhimer Bros., Inc., a body 
corporate, ‘which ‘had been stolen, knowing and having cause to believe that 
the said property had been stolen. 

/s/ Oliver Gasch 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


/s/ Joseph P. Barke, Jr. 
Foreman. 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
Wednesday, December 21, 1960 
Before THE HONORABLE BURNITA SHELTON MATTHEWS and a 
jury for hearing at 1:45 p.m. 
* * * * * 
MR. CARTER: Your Honor, at this time, I would like to approach 
the bench. 
THE COURT: Very well. 
AT THE BENCH: 
MR. CARTER: At this time, Your Honor, I'd like to make a motion 
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to dismiss the indictment on the basis of the Government's opening 
statement as the case outlined by Mr. Alexander clearly shows that 
this has been made -- an arrest -- without any probable cause or any 
knowledge of any crime having been committed. If, on the basis of -- 
well, what Mr. Alexander intends to prove is a clear case, this would 
have to be dismissed on the basis of a motion either as subjected to 
evidence or to suppress the evidence in this particular case, 

MR, ALEXANDER: May I be -- 

MR, CARTER: Hold it there, Mr. Alexander. 

MR. ALEXANDER: I'm sorry. 

MR. CARTER: If this has been as he set forth in his ening state- 
ment what he intends to prove as to the facts, then clearly there is no 
probable cause for it. . 

THE COURT: Well, you see when he stated what he did here -- 

MR. CARTER: His case -- 

THE COURT: The point is that what the circumstances | were as 

what one man said to another wouldn't be admissible here against 
these defendants but it would be admissible on the showing of probable 
cause. 

MR. ALEXANDER: May I make this observation, Your | Honor? 

THE COURT: Yes. 

MR. ALEXANDER: Counsel has waited from November 7th, 1960 
until December 21, 1960 to approach the Court on a motion which is a 
pretrial motion, namely the motion to suppress. Anytime counsel 


mentions a question of probable cause and knows his case, the rules are 


quite clear. 
THE COURT: Yes, I know. 
MR, ALEXANDER: It requires a pretrial motion. 
MR, CARTER: I am quite familiar with the rules, Mr, 
Alexander. 
MR. ALEXANDER: That is the only ground that he's giving, With 
respect to that, this court has a discretion not even to hear counsel on 
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it. The cases are quite clear. Segurola versus United States in the 
Supreme Court; Cromer versus the United States; and Smith versus the 
United States in our Court of Appeals. The court doesn't even have to 
hear it because counsel has waited and he has offered this court no good 
reason for not having filed a pretrial motion. 

THE COURT: My recollection is that there is a definite local rule 

which gives a specified time that you file a motion. 

MR. ALEXANDER: Ten days. 

MR. CARTER: I hadn't said anything as yet about my motion. Mr. 
Alexander probably presupposes the fact that I intend to argue one. 

MR. ALEXANDER: Counsel has stated cause and evidence, Your 
Honor. 

MR. CARTER: I'm saying that even under the rules and under the 
case law governing this factual situation, even the evidence would serve 
the same purposes. 

THE COURT: I'm going to overrule your motion now. If after the 
jury goes home you want to give something on probable cause at which 
time you will have the burden of making it out -- 

MR. GOLIN: May I say something? I would like to join in the 
motion. I would like to state the reason why it was not filed. 

THE COURT: I don't care anything about why it wasn't filed. 

* * * * * 
LEE J. SISISKY 
was called as a witness for the Government and being first duly sworn 
by the deputy clerk, took the stand, was examined and testified as follows: 
* * * * * 
CROSS EXAMINATION 
BY MR. CARTER: 
* * * * * 

Q. Yes. A. The Richmond Police Department called me, their 

security chief. 


Q. Isee; and now was a teletype information given to you? A. They 
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had -- the teletype contained the serial numbers and we started 
checking from that end and I discovered I had -- my department was the 
one that originally owned this fur. 
* * * * 
CROSS EXAMINATION 
BY MR. GOLIN: 
Q. And this was sent to you July 27th? A. Yes, sir. 
Q. So at your physical inventory in July 15th, it was not present. 
A. That's right. 
@. And when did you first notice it was missing? A. When we 


got the information on the teletype. 
* * * * 


LOUIS CHAPMAN 
was called as a witness by the Government and, being first duly sworn 
by the deputy clerk, took the stand, was examined and testified as follows: 


DIRECT EXAMINATION 
BY MR. ALEXANDER: 
* * * * * 
Q. Now, sir, I'd like to direct your attention to on or tye August 
24th, 1960; did you have occasion to see either of the defendants? A. Yes. 
Q. Will you state for the court and ladies and gentlemen of the jury 
where, about what time, and under what circumstances? A. Approximate- 
ly 1:10 a.m., August 24, 1960, I was following a car north on 7th Street, 
Northwest, approximately in the 1500 block. The car made a right turn on 
T Street and about halfway through the street, someone beckoned to the 
car. A colored man on tle curb beckoned to the car. The car stopped 
and a brief conversation transpired. ! 
Q. May Iask you,sir, when you were following this car, ., what was 
your method of transportation? A. I was in an unmarked cruiser. 
Q. You may continue. A. The car then, after the conversation, 
the car then made a right turn and went South on Wiltburger ‘Street, 
Northwest and the person who had approached the car also walked south on 


Wiltburger Street, Northwest. 

About a minute had passed and then I went across Wiltburger 
Street and I observed the car parked alongside the curb on the east side 
of the street facing south. 

Q. Which car is this? Is this the car that you had been following? 
A. No, it was a 1958 Plymouth, a white automobile. 

Q, And the car that you were first following was what, sir? A. 

It was parked in front of the Plymouth. 

Q. And what type of car was it? A. It was a 1960 Oldsmobile, 
wine colored convertible with Maryland tags on it. 

@. You may continue. A. We then went around the block, 
completely around the block and went into Wiltburger Street in the same 
direction this other car had entered. As we approached the car in the 
cruiser, there were four colored males standing on the curb alongside 
the car. The car had the trunk openand the interior light was on in the 
car. 

Q. Which car is that, sir? A. First one I saw was the Plymouth 
2-door. 

Q. And is that the car you are testifying now that had the trunk 
open? A. Yes, sir. 

Q. All right. A. Upon approaching this car, one of the men threw 
something to the ground and to me it looked like a garment. I got out 

of the car -- 


Q. About how far away were you at the time you saw this object 


being thrown to the ground? A. I was approximately 10 feet. 

Q. You may continue. A. I stopped the cruiser and got out of the 
cruiser and started walking over to where the men were standing and as I 
passed the trunk of the car I looked inthe trunk of the car. As I said, 
the light was on and in the trunk of the car there was a cardboard carton 
with no top on it and in the cardboard carton was a fur piece and I could 
see price tags -- well, tags or a label on the garment. I passed this -- 

Q. Now, where was this light, sir? A. The light was on the inside 


of the trunk lid. 

Q. All right, sir, you may continue. A. I walked past this and I 
looked down on the floor and right alongside the car was a garment. I 
asked the men who it belonged to and no one made any reply at all. 

Q. Now, was this garment in the area where you had seen some- 
one throw a garment? A. Yes, right at their feet. | 

THE COURT: Was it that garment that you are talking about now? 

THE WITNESS: It's not the garment that was in the trunk. 

THE COURT: Well, I understand that but you said before that you saw 
something thrown. 

THE WITNESS: That's correct. 

THE COURT: Before you went there. 

THE WITNESS: That's right. 

THE COURT: And I was trying to find out if this garment which you 
said you saw was a garment in the car or whether it was this: eazment that 
was thrown. 

THE WITNESS: It was the garment that was thrown. 

THE COURT: And where was it at the time you are now speaking 
of? 


‘THE WITNESS: It was on the floor, on the street, right next to the 


car. 

THE COURT: Go ahead. } 

BY MR. ALEXANDER: | 

Q. You may continue, sir. A. I picked up the garment and examined 
it and it was a new -- it was a ladies apparel with price tags and the label 
on it. Iasked them again who it belonged to and I again got no reply. 

Q. Just a moment. 

MR. ALEXANDER: Number 6 and Number 7 for identification, if the 
Court please. 


(Two dresses were marked as 
Government's Exhibits Nos. 6 and 
7 for identification.) 
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- BY MR, ALEXANDER: 

Q. Sir, let me ask you: This ladies apparel that you had seen 
thrown to the ground and which you later picked up near the car and 
after you asked the men concerning this garment, what type of garment 
was it? A. It was a blue ladies two-piece suit or dress. 

Q. Now, officer, who was present when you asked about that blue 
ladies two-piece suit? A. Lewis R. Dixon was present, Bobby Burks was 
present. 

Q. Andtwo other men? A. Yes,. sir. 

Q Allright, sir. Thereafter what happened, sir? A. I also 
observed at this time that the door to the car was open. 

Q. Which car, sir? A. The Plymouth 2-door sedan, and the dome 
light was on in the car. I looked into the car and I saw another ladies 
garment lying on the seat. I examined this and I found that this also was 
a new garment and had price tags on it.” 


Q And which type of garment was that inside the car that you 
saw the light on? A. It was a one-piece ladies suit. 


Q. What thereafter happened, sir? A.Icalledfor the wagon and 
as I was placing the defendants in a wagon, I asked them again individually 
whose property this was and Lewis R. Dixon stated that he had got it from 
a fellow to sell and also Bobby Burks made a statement similar to that. 
The other two denied any knowledge of the garments. 

Q. Now, the Defendant Dixon state from what fellow he had gotten 
this to sell? A. Not at this time. 

Q. Did the Defendant Burks state at that time from what fellow he had 
gotten the property to sell? A. Not at that time, no. 

@ Now then, when they made the statement that they had gotten 
the property from a fellow <o sell, did they indicate what property they 
were talking about? A. No. 

Q, And at that time what pieces of property did you have in your 
possession? A. I had the ladies fur mink stole and the ladies two-piece 


blue suit and the ladies one -- ladies dress. 

Q. Now, after transporting the defendants, when the wagon arrived, 
where were they taken? A. They were taken to Police ae 
Central Cell Block. 

* * * 
AT THE BENCH: 

MR. GOLIN: Your Honor, again I am going to object on the recep- 
tion of any evidence subsequent to this occasion, that there is no probable 
cause for the arrest, and I asked the court for a hearing without. .- 
the hearing of the jury onthe question of probable cause. 

MR. ALEXANDER: I've got two positions. The first one is that 
diligent counsel should have filed a proper motion at the proper. time. 

THE COURT: Well, I'll tell you, I'm going to deny your ‘motion. 

I think from what this officer said, they certainly had probable cause. 

MR. ALEXANDER: Your Honor, I might cite Beall versus the - 
United States. 

MR. CARTER: Basis of the Henry Case, Your Honor, I believe. 

MR, ALEXANDER: The what case? 

MR, CARTER: That the motion should be sustained on the basis 
that there was no probable cause. 

THE COURT: Well, I think there was. I think there was. 

MR. ALEXANDER: Beall versus United States in the Baa of 
Appeals is in accord with Your Honor. 

MR. CARTER: I think in Henry versus the United States is a 
controlling case on the question of probable cause and even in that case 
where the FBI officers hada telephone conversation and an arrest was 
had, some persons for interstate shipment, that that case was overturned 
on the basis that even then on hearsay. information was not reasonable 
ground for an arrest to be made. Here on the basis of this case and 
Officer Chapman's own testimony, he has no knowledge of any felony 
having been committed, none being -- : 

THE COURT: I don’t know what he has knowledge of pecans you 
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have had the chance since sometime in November -- 

MR. GOLIN: May I explain what my reason is? 

THE COURT: I'm not going to grant the motion. 

MR. ALEXANDER: Your Honor, may I say this for the record; 
that the facts that counsel is talking about in Henry in no wise resemble 
the facts in this case. Here is an officer who sees a man throw stuff onto 
the ground. He sees a fur piece with tags in the back of a trunk of an 
automobile. He sees a dress and a car, ina car. He sees -- with tags on 
it, and that is not probable cause? The Court of Appeals held much less 

was probable cause in Beall versus the United States. 

MR. CARTER: Well, as far as my opinion, I'd like to raise my 
opinion for the record. 

THE COURT: Well, you have. 

MR. CARTER: Your Honor? 

THE COURT: I say you have. 

MR. CARTER: I haven't stated one other fact, that standing in this 
specific case as to’ the testimony of Officer Chapman as to his conduct at 
the time. He has not stated even to -- on this point that he had not -- any 
knowledge of a fact that any crime had been committed and that these 
were -- 

THE COURT: You want him to tell before this jury all the hearsay 
information he had, if he had any? No, of course you don’t . 

MR. CARTER: As to these two defendants. 

THE COURT: Let me tell you; you could have had a hearing on the 
motion to suppress if you had wanted it. I am not going to stop these 
trials to hear motions to suppress. 

MR. CARTER: I'm not saying that the trial should be stopped. 

THE COURT: I don't even know that this is all that he has. 

All right, you put what you want on the record and it is on there and 


I'm going to overrule the motion. 


MR. GOLIN: May I also state that I tried to explain the reason why 
. the motion to suppress was not -- 
~ THE COURT: Will you get up here? 

MR. GOLIN: I'm sorry. 

I'd like the record to reflect that I tried to explain why I ai not 
file the motion to suppress and that -- 

THE COURT: Well, the rule doesn't say anything about that. The 
rule says you are to file them within a certain period and you hadn't 


done it. 
MR. ALEXANDER: Your Honor, I think they may be, one of them, 
that says something about an explanation. 
THE COURT: Allright. 
* * * * 
December 22, 1980 
Washington, D. c. 


* * * * * 


MR. CARTER: I object to any statements made by the acne 
Dixon to Officer Chapman.. : 

THE COURT: Will counsel come to the bench, please? 

AT THE BENCH IN A LOW MONOTONE: 

MR. ALEXANDER: I do not know the ground of his objection. 

MR. CARTER: The grounds of my objection are -- 

THE COURT: Not so loud. You might just as well be speaking out 
in the court room. | 

MR. CARTER: -- any statement or admission made by the defen- 
dant Dixon to Officer Chapman I say should be excluded on the ground 
there has been no showing here that there was probable cause for an 
arrest in the first instant and I would like for my objection to be noted 
on the record. 


THE COURT: It will be so noted and your objection is overruled. 
* * * * * 
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END OF BENCH. OPEN COURT: 
BY MR. ALEXANDER: 
bd * * * * 

Q. Atthe scene of the arrest did the Defendant Burks tell you at 
that time he had gotten the property from a certain and specific named 
person? A. No, sir. 

Q. What did he tell you at the scene of the arrest? A. He had just 
gotten it from a fellow or someone. I do not recall how he phrased it. 


He didn't give me any name at the scene. 
* * * * a 


Q. At the time they were placed in the patrol wagon, were they 


the only two persons in that patrol wagon in the back? A. No, sir. 

Q. Who else was in there, sir? A. There were four. The other 
two were -- one man's name was Nathaniel Johnson and the other man’s 
name was James W. Robertson. 

x * * * * 

THE COURT: I would like to ask you this: You did not stop that 
car, did you? 

THE WITNESS: No, Your Honor. 

THE COURT: They had already stopped when you walked up? Is 
that correct? 

THE WITNESS: Yes, ma'am, we drove up. 

THE COURT: And at the time you drove up you say this garment 
was on the street? 

THE WITNESS: It was being thrown to the street. 

THE COURT: And did you say that the back of the hood of the car 
in the back was up at that time? 

THE WITNESS: Yes, Your Honor. 

THE COURT: And a light on? 

THE WITNESS: Yes, ma'am. 

THE COURT: Did you have to raise something in order to see what 


was in the back or was it already open to your view if you looked in that 
direction? 

THE WITNESS: It was open, Your Honor. 

* * * * 
BY MR, ALEXANDER: 

Q. And did you also say, sir, there was another car there? A. Yes, 
sir. 

Q. Acar you had been following? A. Yes, sir. 

Q. And did you also say the trunk of that car was raised and open? 
A. Yes, sir. 

* * * * * 

Q. Now at the time you saw this particular exhibit, No. ", the 
dark grey or black and white dress, where was it? A. It was on the back 
seat of the Plymouth automobile. 

Q. Is this the Plymouth automobile you said the Defendant Dixon had 
been driving? A. Yes, sir. 

Q. And that Defendant Burks had been in? A. Yes, sir. 

Q. Now and it is your testimony that neither one of them said any- 
thing with respect to that dress at the scene? A. Yes, sir. | 

* * * * * 

Q. Sir, I show you this mink stole marked nr Exhibit 

No. 3 for identification and ask you if you can identify that, sir? 
* * * * * 

Q. Now, sir, my question is, can you identify that? A. Yes, sir. 

Q. How, sir? A. Ican identify it by recognizing this as the item 
that was in the cardboard box that was in the Plymouth automobile and also 
by the tag and the numbers thereon. 

Q. Now, sir, what numbers aid your recollection? A. tt had the 
letters written on it UGE and also numbers 30, I believe it is Uae 

* * * * * 
CROSS EXAMINATION 
BY MR. CARTER: 


} 
i 
! 
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* * * * * 

Q. And immediately upon getting out of the automobile what did 
you do with regard to the Defendant Dixon? A. Well upon getting out of 
the automobile I had observed someone throw something to the ground. 

Q. This someone do you know who it was? A. No, I couldn't 
say which one it was. 

Q. Wasthis' person violating any law at the time you saw him throw 
a garment to the ground? 

MR. ALEXANDER: I object to the form of the question. 

THE COURT: Just a minute. Where at the time you saw this throwing, 
did you see where it was thrown from? 

THE WITNESS: Yes, ma'am, I did. 

THE COURT: And where was it thrown from? 

THE WITNESS: The four members standing inagroup. They were 
behind the car standing on the sidewalk and as we were driving up I saw 
something being thrown to the ground. 

THE COURT: Do you mean it was thrown from these men? 

THE WITNESS: Yes, ma'am, Excuse me. Yes, Your Honor. 

MR. ALEXANDER: Your Honor, may we approach the bench? 

THE COURT: Yes. 

AT THE BENCH IN A LOW MONOTONE: 

MR. ALEXANDER: My objection to the last question -- it is 
obviously a question designed on the issue of probable cause. Now this 
Court has already ruled on that issue. If you are going into it the Govern- 


ment has more stuff on probable.cause. . Frankly, unless counsel -- 
THE COURT: I tell you that I am not going into this matter of 

probable cause. I think enough probable cause has been shown already. 
MR. CARTER: Iam merely asking the question to satisfy myself 

as far as the Defendant Dixon is concerned in the case. The defendant 


may be found guilty and he may have to appeal it. I want to note my 
objection or to ask certain questions to give grounds for every reason 
that existed in this officer's mind at the time he arrested this defendant, 


Dixon. 
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END OF BENCH. OPEN COURT: 
BY MR, CARTER: 
* * * * * ' 

Q. And were the defendants properly shielded from your view by 
the automobile parked there? A. Partly. 

Q. Partly? A. Yes, sir. 

Q. Now do you recall whether or not -- strike that -- did you see 
the item fall to the ground? A. Yes, I did. 

Q. Bis you see from where it fell? A. It came from one of the 
men. 

Q. Now after you walked over to these four persons who were 
standing on the sidewalk, what did you do when you first approached 
them? A. Ihad -- as I was approaching them I walked by the trunk of 
the Plymouth automobile and I did observe the fur piece. 

Q. Isee. What did you do with regard to the four individuals 
when you approached them? A. I picked up the garment that was on the 
ground and asked them who it belonged to after examining it and all re- 
mained silent. 

Q. Did you at any time, when you first approached these four men, 
ask them to put their hands up and face the wall? A. Yes, sir. 

Q. And it was after that you asked the gentlemen about the article 
which you saw fall, didn't you? A. No, sir. 

Q. Well when did you ask them about the article which you have 
referred to here? A. The article that was on the ground? | 

Q. Yes? A. I walked over to them and I picked up the article and I 


asked them who it belonged to. Everyone remained silent and then I 
ordered them to place their hands against the wall. | 
Q. And at that time did you search any or all of Clem A. Yes, 


sir. 

Q. Of their person? A. Yes, sir. 

Q. Who called for the scout car? A. My partner called for the 
wagon. 
Q. I mean wagon. Now approximately how long were you in this 
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vicinity on Wiltberger Street before the wagon came up? A. Perhaps 
five minutes. 

Q. And during the course of that five minutes you interrogated all 
four of these individuals? A. No, I didn*t. 

Q. Did you interrogate the defendant Dixon prior to the time the 
wagon came up? A. I interrogated Dixon as I was placing him in the 
wagon. 

Q. Now you gay there came a time when you saw Dixon again in 
the office of the safe squad, I believe, sir? A. Yes, sir. 

Q. Now at that time, you said he gave you the name of a person 
by the name of Percy Stewart? A. Yes, sir. 


Q. Now did you ever attempt to locate this one Percy Stewart in 
regard to these articles? A. No, I didn't. 
Q. Now there came a time when you sent a teletype to Richmond, 


Virginia, didn't you? Or, had one sent? A. Yes, sir. 

Q. Do you recall when that was? A. That was the same morning. 

Q. Now there came a time when you got a reply back from Rich- 
mond, did you not? A. Yes, sir. 

Q. And do you recall when that was? A. I can't recall which date 
I received the first reply. 

Q. Would you say it was two or three days later? A. I would say 
it was approximately that time. 

Q. Now when the defendant was arrested and booked, what was 
he charged with at the time he was arrested and booked at No. 1 Precinct? 

MR, ALEXANDER: Immaterial. 

THE COURT: Objection sustained. 

MR. CARTER: May I approach the bench on this matter, Your 
Honor? 

THE COURT: Yes. 

AT THE BENCH IN A LOW MONOTONE: 

MR. CARTER: At the time this defendant was carried to the first 
precinct he was not charged. 


THE COURT: He has been indicted by a grand jury. 
MR. CARTER: I understand that but this is alla part of the same 
case that this man was not charged with grand larceny as of the time. 
THE COURT: What difference does it make? : 
MR. CARTER: I think it makes a lot of difference in this case as to 
the reason why the officer did the things he did and then subsequently 
indicted the defendant. 
MR. ALEXANDER: Your Honor if this immateriality is allowed, 
there is 4 lot of admissible evidence that must come in and it includes 
the substance of this teletype to Richmond, and the substance of the 
answers from Richmond; what the officer of the Richmond police did, 
what the waiver of jurisdiction consisted of and what was done. If you 
want that I will withdraw my objection and let you have that. There 
are two jurisdiction## this case. It is immaterial what he is charged with. He 
is indicted. , 
THE COURT: I will sustain the objection. 
END OF BENCH. OPEN. COURT: 
BY MR. CARTER: 
Q. Officer Chapman you say you received a communication from 


Richmond several days later in regard to certain information that you 
requested, did you not? A. I don't recall that too well. As a matter of 
fact, I think I made a phone call that same morning to the Richmond 
Police, to have them ascertain whether the fur or the other garments 
had been stolen from Richmond. : 

* * * * * 

CROSS EXAMINATION 
BY MR. GOLIN: 
* * * * * 
Q. When you drove by, sir, you noticed the trunks were open, you 

stated, did you observe anything in the trunk? A. Not from my vehicle, 


no. 


Q. When did you first observe something in the trunk? A. WhenI 
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got out of the cruiser and walked toward the four men. 
* * * * * 

A. Lobserved a cardboard carton approximately a foot square 
with no top on it and in the cardboard carton was that fur piece. 

Q. Sir, why did you stop? A. Why? 

Q. Yes? A. Well, the two men I had been following originally, 
the one man was known to me as a safe breaker and I thought, perhaps, 
they were about to steal a safe from somewhere. 


Q. Were there any stores in that vicinity? A. No, no stores. 
* * * * * 


Q. Now how long would you say these cars had been parked? 


A. From anywhere up to five minutes, I would say. 
* * * * * 
Q. Where did you park your cruiser, sir? A. Just abreast of 
their car, approximately. 
* * * * 
RECROSS-EXAMINATION 
BY MR, CARTER: 
* * * * * 
Q. And you found out who the real owner of the automobile was by 
checking the driver registration, didn't you? A. I got the full details 
of whom it belonged to. 
Q. Did you not look in the glove compartment to see who it actually 


belonged to? A. I may have gotten it that way also. 
He * * * 
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[Filed January 13, 1961] 
JUDGMENT AND COMMITMENT 

On this 27th day of January, 1961 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Charles S.. 
Carter, Esq. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and verdict of guilty of the offense of 

Receiving Stolen Property 
as charged in Count 3 and the court having asked the defendant whether 
he has anything to say why judgment should not be pronounced, and no 
sufficient cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Twelve (12) months to Forty (40) months. 

IT IS ORDERED That the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Burnita Shelton Matthews 
United States District une 


[Filed February 26, 1961] 
NOTICE OF APPEAL 
Name and address of appellant: Lewis R. Dixon, 2145 - sth Street, N.W. 


Name and address of appeiante attorney: Charles S. Cartes, 
1245 Girard St., N. W 


Offense: Receiving Stolen prey 


Concise statement of judgment or order, giving date, and any sentence: 
Twelve. (12):Months to.Forty (40) Months. 


Name of institution where now confined, if not on bail: D. c. Jail. 
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I, the above-named appellant, hereby appeal to the United States 


Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 
February 6, 1961 _ /s/ Lewis R. Dixon 


SS —— 


Date Appellant 


/s/ Charles S. Carter 
Attorney for Appellant. 


United States Court of Appeals 
For the 
District of Cotas bia Circuit 
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STATEMENT OF QUESTION PRESENTED 


The sole question presented on this 
appeal is whether on the facts of this case 
it was error for the court below to hold that 
probable cause existed at the time defendant 


was arrested. 
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For the District of Columbia Circuit 


No. 16,263 


LEWIS R. DIXON, 
Appellant 
Ve 
UNITED STATES OF AMERICA, 
Appellee 


FORMA PAUPERIS APPEAL FROM THE DISTRICT COURT 


BRIEF FOR APPELLANT 


STATEMENT OF THE CASE 


On November 7, 1960, Appellant was indicted on three counts. 
The first and second counts charged Appellant with bringing stolen 
property into the District of Columbia in violation of 22 D.C.C.108, 
The third count charged Appellant with receiving stolen property 
in the District of Columbia in violation of 22 D.C.C. 2205 
(R. 1-2). | 

Appellant pleaded not guilty end trial was held. At the 
end of the trial, the Government dropped the second count. 
Appellant was acquitted on the first count, but wae convicted on 
the third count (receiving stolen property), and was sentenced to 
twelve to forty months on January 30, 1961 (R. 19). 
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Notice of Appeal was filed on February 6, 1961 (Re 19-20). 
The undersigned was appointed as Appellant's Counsel on appeal on 
May 12, 1961. | 

The sole issue presented on this appeal is whether the Court 
below erred in holding that probable cause for arrest existed at 
the time Appellant was arrested, and in admitting into evidence the 


property seized immediately after the arrest was made, 


THE FACTS , 

"Ag in most cases involving claimed unconstitutional search 
and seizure, resolution of the question requires & particularized 
evaluation of the conduct of the officers involved." Rios Ve 
United States, 364 U.S. 253, 255 (1960). In this case, the full 
particulars of the arrest and the subsequent search and seieure 
were as follows: | 

Around midnight on August 24, 1960, two policemen in an 
unmarked cruiser were riding along Seventh Street near Griffith 
Stadium. One was a detective on the Metropolitan Police Safe Squad. 
They were following an Oldsmobile with two men in it (R. 5-6) 


They were doing so because the detective recognized one of the men 


in the Oldsmobile "as a safe breaker and I thought, perhaps, they 


were about to steal a safe from somewhere." (R. 18) 

Except for this one circumstance, the policemen had no 
knowledge or report of any kind that any property had been stolen 
or that any crime of any kind had been, was peing, or was about 
to be committed. They were in possession of no arrest or search 


warrants. 


aE 


The police cruiser followed the Oldsmobile into Wiltburger 
Street, a narrow street adjacent to the Howard Theater. They saw 
the Oldsmobile parked on one side of the street, behind a Plymouth. 
They observed the two men from the Oldemobile standing with two 
other men (one of whom was Appellant) on the sidewalk next to the 
cars (R. 6). The lest performance at the Howard hed ended shortly 
before, and there were other pedestrians on the sidewalk. 


(Tr. 177)* 


The cruiser proceeded to the end of the block, turned around, 


came back to where the Oldsmobile, the Plymouth and the four men 
were standing, and parked opposite them on the other side of the 
street. The detective alighted and approached the four none 

As he did so, he saw one of the four men (he could not say 
which) drop or throw a ladies' garment to the ground (tr, 186-87). 
He also observed that the trunk of the Plymouth was open and that 
in the trunk was an open cardboard box with a fur piece in it. 
(R. 6, 15, 17-16). This was the fur piece which Appellent was sub- 
sequently convicted of illegally receiving. | 

The detective picked up the ladies’ garment from the ground 
and asked the four men to whom it Delonged. They all remained 
silent. The detective then told them to place their hands up and 
Woo Refermans to scrtions of the transcript of the proceedings 
below, not rrintcd in the Joint Appendix, om references to the 
typed tranuserips pagese A copy of the transcript has been lodged 


with the Cierk of the Court and has been made a part of the 
record of this Appeal. 


a he 


face the wall, He searched their persons and his partner called 
for the police wagon. He also searched the Plymouth. He found 

and seized a second ladies' dress on the seat and seized the fur 
piece in the trunk, (R. 6-9) 

All three items had price tags on them. The detective's 
testimony was conflicting as to when he first observed the price 
tags. On direct examination he stated that he obdserved price tags 
"Yor a label" on the fur piece lying in the box in the trunk of the 
Plymouth as he approached the four men (R. 6). He also stated he 
observed a price tag on the garment lying on the sidewalk after — 
he had asked the four men who owned it. However, his testimony 
does not show whether he made this observation before or after 
he ordered them to put their hands up and face the wall. (R. 15)* 

After the arrest, the detective interrogated the four men 
further at the police station, He was told by one of the men 
(Burks) and by Appellant that Appellant had obtained the garments 
from one Percy Stewart, that Appellant had borrowed the money fron 
Burks to make the purchase, and that Appellant and Burks hed driven 
to the scene in the Plymouth just before the arrest (Tr. 70, 122-23) 

Since all of the price tags carried the names of stores in 
Richmond, Virginia, the detective wired the information on the tags 
to the Richmond police (R. 16). The stores had reported no thefts 
and indeed hed had no prior information of any thefts, wut from the 


record numbers on the labels and their own records they were able 


% - In Appellant's v eu probable cause was lacking even if the 


detective had observed the price tags before ordering the man to 
put their hands up. (See pp. 7-13, infra). 


anna mage! 
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to identify the items as belonging to them, missing, not recorded 


as sold and presumably stolen. (R. 4-5) 

At the trial, Appellant's counsel moved to disniss the 
indictment on the ground that the arrest had been made without 
probable cause, The motion was denied (Re. 204, 9-10, 11). He also 
moved to suppress the introduction into evidence of the fur piece 
seized by the police after the arrest. This motion was also 


denied (Tr. 106). 


QUESTION PRESENTED 
Does probable cause for an arrest and incidental search of 
Appellant without a warrant exist when: 

a) Two policemen have no information of any kind that 
any crime has, is being, or is about to be, conmitted ; 

bd) They follow a "known safe breaker" and Rlicoupention 
to a meeting with Appellant and another man on 4 public 
sidewalk; ; 

ce) They observe one of the four men drop or throw 
a ladies' garment to the sidewalk and observe 4 ledies: 
fur piece in an open carton in the open trunk of an 
adjacent parked automobile; and | 

a) The four men remain silent when asked who owns 


the garment on the sidewalk, 
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SUMMARY OF ARGUMENT 
A. At the very latest, the arrest occurred when the 
detective ordered the four men to put up their hands and face the 
wall. Henry v. United States, 361 U.S. 98 (1959); Rios “i United 
States, 364 U.S. 253 (1960). 
B. At this moment, the facts and circumstances known to the 
officers did not warrant a prudent man in pelieving that any offense 


had been or was being committed. Under our systen, "suspicion is 


not enough for an officer to lay hands on a citizen." Henry v. 


United States, supra, 361 U.S. at 104. 

C. Since the arrest was illegal, it was error to aocept as 
evidence the property seized in the search incidental to the 
illegal arrest. Carroll v. United States, 267 U.S. 132, 156 (1925); 


Henry v. United States, supra, 361 U.S. at 102. 


ARGUMENT 

1. At the very latest, the arrest occurred when the detective 
told the four men to put up their hands and face the wall. 

Henry v. United States, supra, lays down the standard for 
when an arrest occurs: | 

"When the officers interrupted the two men and 

restricted their liberty of movement, the arrest, for 

purposes of this case, was complete." 361 U.S. at 103 

When the detective here told the four men to put their hands 
up and face the wall, he "interrupted" them and "restricted their 
liberty of movement." At that moment, the arrest was complete, 

Thereafter, the detective took out of the Plymouth trunk the 


fur piece which was introduoed in evidence, (R. 15), and which 
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Appellant was convicted of receiving with knowledge that at had 
been stolen. This is "the evidence on which the conviction rests." 
Henry v. United States, supra, 361 U.S. at 98. : 

As shown under Point 2 below, probable cause did not exist 
at the time the arrest was made. As shown under Point 3 below, the 
seizure of the fur piece being incidental to an arrest without a 
warrant, its admission into evidence cannot stand unless the arrest 
itself was based on probable cause. 

2. At the time of the arrest, probable cause for arrest did 


not exist. 


Henry Ve United States, supra, also sets the standard for 
determining when probabie cause exists for an arrest without a 
warrant: 

"probable cause exists if the facts and circumstances 
known to the officer warrant @ prudent man in pelieving 

that the offense has been committed." 361 U.S. at 102. 


He HH HH 


“Under our system, suspicion is not enough for an officer 
to lay hands on a citizen." 361 U.S. at 104. 


Before Henry this Court of Appeals had previously enunciated 


a virtually identical test: 


"The test is whether there was probable cause “or 
the arrest. Were the facts and circumstances within 
the arresting officers' knowledge and of which they had 
reasonably trustworthy information sufficient in then- 
selves to warrant a man of reasonsble caution in the 
belief that an offense has been or ts being committed?" 
Mills v. United States, 90 U.S. App. DeCe 365; 196 F.2d 
600, 601 (1952); Debruhl v. United States, 91 App.D.C. 
125, 126; 199 F.2d 175, 176 (1952). 


In the words of Henry: "We turn then to the question whether 


prudent men in the shoes of these officers « « « would have geen 
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enough to permit them to believe that petitioner was violating or 


had violated the lew." 361 U.S. at 102. 

At the time of the Appellant's arrest, the policemen had 
received no information from anyone that any crime of any kind had 
been, was being, or was about to be committed. At the time of the 
arrest, the only facts and circumstances known and seen by the 
policemen were as follows: 

a) They observed a man "known" to them as a “safe 
breaker" in a car on Seventh Street, and followed hin. 
b) They found him standing with three other men 

(one was Appellant) on e pubdlic sidewalk. They sav a 

ladies! garment dropped or thrown to the sidewalk by one 

of the four men, which one they could not tell. one 

policeman noticed a ladies! fur piece in the open trunk 

of a car parked next to the men. At this time, the 

policeman may or may not have noticed price tags on 

the garments. | 

¢) When asked who the garment on the sidewalk 

belonged to, the men stayed silent. 

These were the only facts and circumstances ombor seen 
by the policemen when they arrested Appellant. So far as the 
record shows, they had never before seen Appellant. They had no 


knowledge of whether Appellant had ever possessed the garment 


on the ground or the fur‘piece in the Plymouth car. 
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When these facts and circumstances are compared to the facts 


and circumstances known and seen by the officers in Henry, it is 


apparent that the officers in Henry had known and seen more at the 


time of the arrest. 


Because the facts of Henry are so apposite, and because the 
issue of probable cause can only be resolved by "a particularized 
evaluation of the conduct of the officers involved" (Rios Vv. 

United States, supra, 364 U.S. at a55) we ask the Court's indulgence 
for the extended quotes from Henry that follow: 


"There was a theft from an interstate shipment of 
whisky at the terminal in Chicago. The next day two 
FBI agents were in the neighborhood investigating it. 
They saw petitioner and one Pierotti walk across a 
street from a tavern and get into an automobile. The 
agents had been given, by the employer of Pierotti, 
information of an undisclosed nature ‘concerning the 
impY¥cation of the defendant Pierotti with interstate 
shipments.' But, so far as the record shows, he. 
never went so far as to tell the agents he suspected 
Pierotti of any such thefts. The agents followed 
the car and saw it enter an alley and stop. Petitioner 
got out of the car, entered a gangway leading to! 
residential premises and returned in a few minutes with 
some cartons. He placed them in the car and he and 
Pierotti drove off. The agents were unable to follow 
the car, but later they found it parked at the same 
place near the tavern. Shortly they saw petitioner 
and Pierotti leave the tavern, get into the car,, and 
drive off. The car stopped in the same alley as 
before; petitioner entered the same gangway and re- 
turned with more cartons. The agents observed this 
transaction from a distance of some 300 feet and 
could not determine the size, number or contents of 
the cartons. As the car drove off the agents followed 
it and finally, when they met it, waved it to a stop. 
As he got out of the car, petitioner was heard to 
say, 'Hold it; it is the G's.' This was followed by, 
‘Tell him he [you] just picked me up.' The agents 
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"searched the car, placed the cartons (which bore the 
name 'Admiral' and were addressed to an out-of-state 
company) in their car, took the merchandise and 
petitioner and Pierotti to their office and held 
them for about two hours when the agents learned that 
the cartons contained stolen radios. They then 
placed the men under formal arrest." (361 U.S. 
99-100) 


On the above facts, the Court in Henry held that the arrest 


had occurred when the FBI egents stopped the car, The Court ruled 
that what the agents knew or saw up to this time did not constitute 
probable cause for the arrest. | 

In the present case, each of the facts and circumstances 
supporting probable cause is either weaker or no stronger than the 
corresponding circumstance in the Henry case; 

a) In Henry, the officers knew that a thett of 
interstate shipments had been committed in the neigh- 
vorhood. Here they had no knowledge that any erine 
had bean committed. 

b) In Henry, the officers had some information 
"implicating" Pierotti with interstate shipments. 

Here, one policeman knew one of the men as a "safe 
oreaker" but had no information linking him to any 
recent safe breaking or any other recent kind of 
erime. | 

ec) In Henry, "So far as the record shows 
petitioner had not ever been suspected of criminal 
activity prior to this time." 361 U.S. at 103. The 
same is true of Appellant here. And the fact thet 
Appellant was standing with the "safe preaker" on a publi. 


street does not itself establish probable eause. See 
United States v. Di Re, 332 U.S. 581 at 593 (1948). 
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a) In Henry, the fact that packages had been 


stolen dia not "make every man who carries a pack- 
age subject to arrest nor the package subject to 
seizure. The police must have reasonable grounds to 
believe thet the particular package carried by the 
citizen is contraband." 361 U.S. at 104. Here the 
police did not know that any item had been stolen, 
and they had no reason whatever to believe that the 
garments they saw were contraband, The presence of 
price tags or labels on the garments (if the detective 
had in fact seen them before the arrest) would have 
proven only that the garments were new, not that 
they had been stolen.* The fact that the garments 
were ladies! garments being handled by men is not in 
itself proof of crime or even suggestive of crime. 

e) In Henry, "Riding in the car, stopping in an 
alley, picking up packages, driving away -- these 
were all acts that were outwardly innocent. Their 
movements in the car had no mark of fleeing men or men 
acting furtively." 361 U.S. at 103, Here, riding in 
the car, parking on a public street, standing on a 

*¥ 2 The Court can take judicial notice that garments noxetased 
from stores are usually delivered to the customer with at least 


part of the original label or price tag attached, in order to 
facilitate returns. 


So= 


public sidewalk and handling, dropping or throwing 


down ladies! garments, were equally “acts that were 
outwardly innocent." Taking place on a public side- 
walk next to a theater shortly after the last per 
formance had ended, with other pedestrians on the 
same street (Tr. 177), they "had no mark of fleeing 
men or men acting furtively." They might well have 
been showing the garments to each other, or cn 
offering them for sale, but neither of these acts 
would itself suggest a crime in the absence of 
separate reason to believe that the garments had 
been stolen. And considering the normal amount of 
night street activity in the Seventh and U street 
area, particularly in August, the fact that the above 
incidents occurred at one o'clock in the morning is 
not probative nor even suggestive of wrongdoing. 

Nor does the policeman's recognition of one. 
of the men as a "safe breaker" itself create probable 
cause that the occurrences on Wiltburger Street con- 
stituted a crime. Even a known "safe breaker" is free 
to stand on the sidewalk in a group of men handling 
a ladies garment. Ladies' garments are not usually 
kept in safes. Before arriving on Wiltburger Street, 


the policemen had no cause to believe that the “safe 
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breaker" had recently robbed a safe. The occurrences 
on Wiltburger Street did not create any basis for such 
a belief, or for the belief that the "safe breaker" or 


anyone else was then in the process of committing a 
| 
In only one respect can the circumstances of the present 


crime. 


case be said to differ materially from those in Henry. Before 
the arrest in the present case, the four men were asked to whom 
the garment on the ground belonged and they remained silent. No 
such interrogation occurred before the arrest in Henry. But 
silence when questioned by a police officer is a constitutional 
right, and cannot itself support a showing of probable cause. 
United States v. Bufalino, 285 F.2d 408, 415 (2 Cir. 1960). 

At best, the occurrences on Wiltburger Street, combined with 
their belief that one of the men was a "safe breaker" ney have 
made the policemen suspicious that something peculiar and perhaps 
criminel might be going on. But "suspicion is not enough for an 
officer to lay hands on a citizen." Henry v. United States, supra, 
361 U.S. at 104. : 

3. The arrest being illegal, it was improper to accept as 
evidence the property | 


illegal arrest. 
This result follows automatically. Carroll v. United States, 


seized in the search incident to the 


supra; Henry v- United States, supra; Rios v. United States, supra. 
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CONCLUSION 


This is a small case, but it encompasses a large principle. 


The citizen, even the citizen with a past criminal record, can 
only be arrested on probable cause. From the earliest days of 
the Republic, common rumor or report, suspicious camcusesances? 
even “strong reason to suspect" have been ruled enatequates 
Conner v. Commonwealth, 3 Binn (Pa.) 38; Henry v- United States, 
361 U.S. at 101. At dest, nothing more than "strong reason +o 
suspect" existed here when the arrest was made. What the police 
learned later is irrelevant. : 

The Appellant's conviction shovld therefore be reversed. 


Respectfully submitted, 


Lloyd N. Cutler 

1625 Eye Street, N.W. 

Washington, D. C. | 

(Court-appointed Counsel for 
Appellant) 


Thomes L. Finkelstein 
of Counsel 
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No. 16263 
QUESTION PRESENTED 


In the opinion of the appellee, the following question is 
presented : 
| ‘Whether there was probable cause to arrest when a detective 
traveling in an unmarked cruiser at about 1 a.m. in the morn- 
ing saw two men riding in an Oldsmobile; recognized one as a 
safe breaker; saw the Oldsmobile park in front of a Plymouth; 
2 few minutes later saw four men beside the Plymouth and 
the trunks of both cars raised; saw the light on inside the trunk 
of the Plymouth and a fur stole in a cardboard box in the 
trunk; saw one of the four men discard what looked like wear- 
ing apparel; examined the discarded article and found it to be 
a lady’s new suit with the price tags on it; and twice asked to 
whom the garment belonged and received no reply. 
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DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from a judgment of conviction, entered 
January 31, 1961, for receiving stolen property in violation 
of 22 D.C. Code 2205. On November 7, 1960, appellant and 
another co-defendant were indicted on three counts (J.A. 1-2). 
Count One charged them with the theft of one fur stole of value 
of about $225.00 within the State of Virginia and then the 
bringing of said property into the District of Columbia in viola- 
tion of 22 D.C. Code 108. Count Two charged them with the 
receipt of stolen property, namely, a fur stole of value of about 
$225.00; within the State of Virginia, and then the bringing 
of said property into the District of Columbia in violation of 
22 D.C. Code 108. Count Three charged them with the receipt 
of stolen property, namely, one fur stole of value of about 
$225.00, within the District of Columbia in violation of 22 
D.C. Code 2205. Defendants pleaded not guilty and appellant 
retained his own counsel. Trial commenced on December 21, 
1960. On December 23, 1960, Count Two was dismissed on 
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oral motion of the Government. The jury on that same date 
returned a verdict of not guilty as to Count One and guilty as 
to Count Three. By judgment, entered January 30, 1961, ap- 
pellant was sentenced to a term of imprisonment of twelve to 
forty months (J.A. 19)? 

On February 6, 1961, appellant requested and was granted 
leave to appeal without prepayment of costs. This Court ap- 
pointed counsel to represent him. On appeal the sole ques- 
tion raised is whether there was probable cause to arrest 
appellant and to seize property which was subsequently ad- 
mitted into evidence as the contraband. With respect to the 
arrest, Detective Louis Chapman of the Metropolitan Police 
Department (Tr. 49) gave the following account: 

At about 1:10 a.m. on the morning of August 24, 1960, De- 
tective Chapman and another policeman, in an unmarked 
cruiser, were following a 1960 wine colored convertible Olds- 
mobile, with a Maryland license, north on 7th Street, N.W., 
in approximately the 1500 block (J.A. 5-6; Tr. 81). Thee 
were two men in the car and Detective Chapman knew that 
one of them was a safe breaker (J.A. 18). As the Oldsmobile 
made a right turn on T Street, a man on the curb beckoned to 
it (J.-A. 5). There was a brief conversation and the car then 
made a right turn, traveling south on Wiltburger Street (J.A. 
5). ‘The person who had beckoned to the car walked south on 
Wiltburger Street (J.A. 5-6). When the detective’s cruiser 
crossed Wiltburger Street, the detective saw the Oldsmobile 
parked in front of a white 1958 Plymouth on the east side of 
the street (J.A. 6). 

The policemen drove their cruiser completely around the 
block and then entered Wiltburger Street in the same direc- 
tion as the Oldsmobile had entered (J.A. 6). As the cruiser 
turned down the street, Detective Chapman saw four men, 
including appellant, standing together on the curb along side 
of the Plymouth (J.A. 6, 8; Tr. 168). The trunks of both 
cars were open and the inside light to the trunk of the Plym- 
outh was on (J.A. 6, 7,13). As the cruiser approached the 
four men, Detective Chapman saw one of the men throw to 


2"The Joint Appendix erroneously dates the indictment November 17, 
1960, and entry of judgment, January 13, 1960 (J-A. 1, 19). 
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the ground something which looked like a garment (J.A. 6, 7). 
The cruiser then parked abreast of the Plymouth (Tr. 170). 

Detective Chapman got out of the car and walked behind 
the Plymouth toward the four men (J.A. 6, Tr. 169,172). As 
he passed the trunk of the car, he saw inside the lighted trunk 
a cardboard carton with no top on it and in the carton he saw 
a fur piece with a price tag or label on it (J.A. 6). He also 
looked on the ground and saw that the article which had been 
thrown there by one of the men was in fact a garment and 
that it was partially on the street and partially in the gutter 
(J.A. 7; Tr. 187). He asked the men to whom it belonged 
and no one made any reply (J.A. 7). The officer picked up 
the garment, examined it, and found that it was a lady’s two 
piece blue suit (J.A. 7-8). The suit was new and the price 
tags had not been removed (J.A. 7-8). The detective again 
asked to whom the suit belonged and again received no reply 
(J.A. 7). 

The officer then observed that the door to the Plymouth car 
was open and that the lights inside the car were on (J.A. 8). 
Inside the car he observed another lady’s garment lying on the 
seat (J.A. 8). He examined this and found that it was a 
new one piece dress, also with the price tags on it (J-A. 8). 
The officer then called the police wagon and, as he was placing 
the four men in the wagon, he asked each of them to whom 
the property belonged (J.A. 8). Appellant told him he had 
obtained the property from “a fellow to sell,” but he did not 
name the person (J.A. 8). 

On cross-examination, Detective Chapman testified that 
during the course of the above events he asked the four men 
to put their hands up and face the wall and that he then 
searched them (J.A. 15). He testified that he did so after 
he picked up the article on the ground and received no reply 
from his second inquiry as to whom the article belonged 
(J.A. 15). 

Several times during the trial proceedings, defense counsel 
objected to the admission into evidence of the fur stole and 
other items of wearing apparel on the grounds that there was 
not probable cause for an arrest; and counsel requested a 
hearing outside the presence of the jury to determine the 
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question of probable cause (J.A. 2-3, 9-11). The motion was 
denied on the grounds that it was not timely made as required 
by the local rules of procedure (see Rule 91 of the District 
Court Rules), and because probable cause for the arrest had 
been shown at the trial (J.A.3-4, 9-11, 14). 


STATUTE INVOLVED 


Title 22, Section 2205, (Supp. VIII, 1960), District of Co- 
Jumbia Code, provides: 


Any person who shall, with intent to defraud, receive 
or buy anything of value which shall have been stolen 
or obtained by robbery, knowing or having cause to 
believe the same to be so stolen or so obtained by rob- 
bery, if the thing or things received or bought shall be 
of the value of $100 or upward, shall suffer imprison- 
ment for not less than one year nor more than ten 
years; or if the value of the thing or things so received 
or bought be less than $100, shall be fined not more than 
$500 or imprisonment not more than one year, or both. 


SUMMARY OF ARGUMENT 


The issue to be decided on this appeal is whether there was 
probable cause to arrest the appellant. As this Court stated 
in Bell v. United States, infra, probable cause exists when “in 
light of the circumstances of the moment,” an officer has rea- 
sonable grounds for believing that a felony is being or has 
been committed. On the basis of this test, probable cause 
existed in the instant case. 

Prior to the arrest, at about 1 a.m. in the morning, a detec- 
tive had been following an Oldsmobile in which were two men, 
one of whom was known by him as a safe breaker; he saw 
someone beckon to the Oldsmobile and then the car park in 
front of a Plymouth. A few minutes later he saw four men 
beside the Plymouth and the trunks of both cars open. The 
light inside the trunk of the Plymouth was on and the officer 
observed a cardboard box in the trunk in which was a fur stole 
with tags or labels on it. As the detective approached the 
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four men he saw one of them discard what looked like wear- 
ing apparel. On examining the discarded item he saw that 
it was a lady’s two piece suit from which the price tags had 
not been removed. He twice asked the men to whom the 
garment belonged and received no reply. Under such circum- 
stances an arrest was justified. 


ARGUMENT 


There was probable cause to arrest appellant and it was not 
error to admit in evidence property seized as incident to 
the arrest 


Petitioner contends that the arrest in this case occurred 
when the detective told the four men to put up their hands 
and to face the wall and, he contends, at that time probable 
cause for arrest did not exist (Br. 6-13). However, assuming 
that the arrest occurred when the officer ordered the men to 
put up their hands, it is apparent on the record that at that 
time there was probable cause for arrest. 

In Brinegar v. United States, 338 U.S. 160 (1949), the peti- 
tioner challenged the validity of his conviction for transporting 
intoxicating liquor on the grounds that there was admitted in 
evidence against him liquor seized in his automobile without 
@ warrant and allegedly in the absence of probable cause. The 
judgment of conviction was affirmed after a lengthy discussion 
as to what constitutes probable cause for arrest or search (338 
U.S. at 173-177). Commenting on the “large difference” 
between what constitutes probable cause and to prove guilt 
in a criminal case, the Court went on to state (338 US. at 
174-176): 


Guilt in a criminal case must be proved beyond a 
reasonable doubt and by evidence confined to that which 
long experience in the common law tradition, to some 
extent embodied in the Constitution, has crystallized 
into rules of evidence consistent with that standard. 
or & 

However, if those standards were to be made appli- 
cable in determining probable cause for an arrest or 
for search and seizure, more especially in cases such as 
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this involving moving vehicles used in the commission 
of crime, few indeed would be the situations in which 
an officer, charged with protecting the public interest by 
enforcing the law, could take effective action toward 
thatend. Those standards have seldom been so applied. 

In dealing with probable cause, however, as the very 
name implies, we deal with probabilities. These are not 
technical; they are the factual and practical considera- 
tions of everyday life on which reasonable and prudent 
men, not legal technicans, act. The standard of proof 
is accordingly correlative to what must be proved. 

“The substance of all the definitions” of probable cause 
“Gg a, reasonable ground for belief of guilt.” McCarthy v. 
DeArmit, 99 Pa. St. 63, 69, quoted with approval in the 
Carroll opinion. 267 U-S. at 161. And this “means less 
than evidence which would justify condemnation” or 
conviction, * * * Probable cause exists where the 
facts and circumstances within their [the officers’] 
knowledge and of which they had reasonably trust- 
worthy information [are] sufficient in themselves to 
warrant @ man of reasonable caution in the belief that” 
an offense has been or is being committed. Carroll v. 
United States, 267 U.S. 132, 162. 


In Bell v. United States, 102 US. App. D.C. 383, 254 F. 2d 
82 (1958), certiorari denied, 358 US. 885, this Court also had 
before it the question whether there was an unreasonable search 
and seizure. In that case at about 3:30 o’clock one morning 
two police officers in a scout car saw appellant and another man 
in an automobile pull away from the curb in front of a food 
store and drive two blocks without lights. The officers stopped 
the car and asked to see the driver's license and registration 
card. The inquiring officer used his flashlight and, while asking 
questions about the documents, flicked the light about the rear 
of the car. On the back seat were some forty cartons of ciga- 
rettes. The officers asked about them. Appellant’s companion 
made a motion to reach under the seat, whereupon the officer 
ordered both men out of the car and put them under arrest. 

The Court held that the arrest and subsequent seizure of the 
contraband cigarettes were valid. In its opinion it quoted at 


length from Brinegar v. United: States, supra, and then stated 
(102 U.S. App. D.C. at 388; 254 F. 2d at'87): 


The sum total of the reams that have been written on 
the subject is that a peace officer may arrest without a 
warrant when he has reasonable grounds, in light of the 
circumstances of the moment as viewed through his 
eyes, for belief that a felony has been committed and 
that the person before him committed it. We require 
police officers to be reasonable; we too must be rea- 
sonable. 


In its numerous opinions on probable cause, this Court has 
enunciated rules which are pertinent to the instant case. Thus 
in Ellison v. United States, 98 US. App. D.C. 1, 3, 206 F. 2d 
476, 478 (1953), this Court stated: 


If an officer sees the fruits of crime—or what he has 
good reason to believe to be the fruits of crime—lying 
freely exposed on a suspect’s property, he is not required 
to look the other way, or disregard the evidence his 
senses bring him. Law enforcement is difficult enough, 
without requiring a police officer to free his mind of 
clues lying flatly before him. 

See also Fisher v. United States, 92 U.S. App. D.C. 247, 205 F. 
2d.702 (1953), certiorari denied, 346 U.S. 872. 

An officer may also ask questions before making an arrest. 
Green v. United States, 104 U.S. App. D.C. 23, 24, 259 F. 2d 
180, 181 (1958). Where the circumstances warrant it, he is 
entitled to a reasonable or satisfactory explanation. Bell v. 
United States, 102 US. App. D.C. at 388; 254 F. 2d at 87. 
Finally, it is proper for an officer to pick up a discarded article 
and examine it. Abel v. United States, 362 US. 217, 241 
(1960) ; Hester v. United States, 265 U.S. 57 (1924); Lee v. 
United States, 95 US. App. D.C. 156, 221 F. 24:29 (1954). 

In the instant case there were circumstances to cause a 
reasonable man to believe that a felony either was being or had 
been committed. It was night. Detective Chapman was fol- 
lowing an Oldsmobile in which there were two men, one of 
whom he knew as a safe breaker. He saw someone on the 
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street beckon to the car, the car pulled over to the curb and & 
brief conversation ensued. The detective then saw the car go 
south on Wiltburger Street, followed by the individual who 
had beckoned to it, and park in front of a Plymouth. After 
the detective’s cruiser had rounded the block and entered Wilt- 
burger Street, he saw that the trunks of both the cars were 
open; that the light in the trunk of the Plymouth was on; that 
four men were standing together on the sidewalk beside the 
Plymouth; and that one of them threw to the ground some- 
thing which looked like wearing apparel. The detective then 
got out of the cruiser and walked over to the men. As he 
passed the rear of the Plymouth he saw in a cardboard box in- 
side the trunk a fur stole with tags or labels on it. He asked 
the men to whom the article on the ground belonged and re- 
ceived no reply. He then picked up the article and found that 
it was a lady’s new suit with the price tags on it. Again he 
asked to whom the article belonged and again received no reply. 
The probability that a theft had been committed was apparent 
and the officer was justified at that time in placing the four 
men under arrest. 

Appellant contends that, on the basis of Henry v. United 
States, 361 U.S. 98 (1959), this Court should find that the 
detective lacked probable cause to arrest (Br. 7-13). In the 
Henry case there had been @ theft from an interstate shipment 
of whisky at a terminal in Chicago. The next day two FBI 
agents were in the neighborhood investigating it and they 
twice observed the petitioner and a companion load cartons 
in an automobile in a residential district. From the distance 
at which they observed they could not determine the size, num- 
ber or contents of the cartons. The agents followed the car, 
stopped it, searched it, placed the cartons in their car, and took 
the merchandise and the two men to the police station. There 
they found that the cartons contained stolen radios. It was 
conceded by the Government, and adhered to by the Court, 
that the arrest took place when the agents stopped the car and 
the Court reversed the judgment of conviction because prior to 
that time probable cause for arrest had not been shown. The 
Court noted that the two men in the car had “no mark of fleeing 


9 


men or men acting furtively” (361 U.S. at 103). Commenting 
on possession of the cartons, it stated (361 U.S. at 104): 


The police must have reasonable grounds to believe 
that the particular package carried by the citizen is 
contraband. Its shape and design might at times be 
adequate. The weight of it and the manner in which 
it is carried might at times be enough. But there was 
nothing to indicate that the cartons here in issue prob- 
ably contained liquor. The fact that they contained 
other contraband appeared only some hours after the 
arrest. What transpired at or after the time the car was 
stopped by the officers is, as we have said, irrelevant to 
the narrow issue before us. 


By contrast to the Henry case, in this case the appellant and 
his three companions were observed by the detective at night 
and not during the day. One of the men was recognized by 
the officer as a safe breaker. The items which later were proven 
to be stolen were plainly visible to the detective. From their 
size, shape and the manner in which they were carried, the 
officer had reasonable grounds to believe they were contraband. 
They consisted of lady’s garments from which the price tags 
had not been removed. One of them, a fur stole, was in an 
open cardboard box in the trunk of the car. One of the items 
was discarded as the detective approached and, when he twice 
asked to whom it belonged, he received no reply. Under such 
circumstances it was incumbent on the officer to make the 
arrest. 

The arrest being proper, the search and seizure incident to 
the arrest were likewise justified. The articles seized were 
admissible and the motion to suppress properly denied. Rabin- 
owitz v. United States, 339 U.S. 56 (1959); Ellison v. United 
States, supra, 93 U.S. App. D.C. at 4, 206 F. 2d 479. 
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CONCLUSION 
Wherefore, it is respectfully submitted that the judgment 
of the District Court is affirmed. 
Davi C. ACHESON, 
United States Attorney. 
CxHartzs T. Duncan, 
Harry T. ALEXANDER, 
Dozts H. SPANGENBURG, 
Assistant United States Attorneys. 
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PO 


REPLY BRIEF OF APPELLANT 
ARGUMENT 


The burden of appellee's argument is that appellant's 
actions were suspicious. But in appellee's long quotation from 
Brinegar v. United States, 338 U.S. 160 (1949) (Appellee's 
Brief, p. 6), appellee omits the key statements: 

"Since Marshall's time . . . [probable cause] 

has come to mean more than bare suspicion." 338 

U.S. at 175. 

As the Court states in the Brinegar case: 

“The troublesome line . . . is one between 

= suspicion and probeble cause." 338 U.S. at 

In the Brinegar case, the arresting officer had five months 
previously arrested Brinegar for running liquor out of Joplin and 
on several recent occasions had seen him purchase liquor in Joplin. 
Just before the arrest was made in the Brinegar case, the arrest- 


ing officer saw Brinegar in his heavily weighted-down car coming 


“from a known source of liquor supply toward a probable illegal 
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market" (338 U.S. at 166). Under these circumstances, the 


Court concludes that "mere suspicion" becomes raised to the 
level of "probable cause” when the person in question: 

"| . recently and repeatedly has given sub- 

stantial ground for believing that he is 

engaging in the forbidden transportation .. . 

if the officer who intercepts him... knows) 

chee) the fact at the time he makes the anitencepvion 
. . 338 U.S. at 177. 

The facts in Brinegar fell on the probable cause side of 
the line. The facts in Henry v. United States, 361 v. Ss. 98 
(1959) fell on the mere suspicion side of the line. | By any 
test, the present facts are closer to Henry than to Brinegar. 
In the present case, appellant was unknown to the arresting 
officer, and the garments in question were not Jmown to be 
contraband. The arresting officer did not know that any of the 
men had previously committed any similar crime. The fact that 
one of the men appellant was standing with (not indicated) was 
"rmown" by the arresting officer to be a safe-breaker is irrele- 
vant under the rationale of the Brinegar case. The men were 
doing nothing to suggest that they had been robbing or were 
about to rob a safe. Put in the very worst light, their con- 
duct was merely suspicious. 

The second case relied on heavily by appellee is Bell v. 
United States, 102 U.S. App. D.C. 389, 254 F. ed 87 (1958). A 
car pulling away from a store and running without iights at 
3:30 a.m. carrying 8,000 cigarettes in the back seat calls for 


a lot more explanation than a group of men standing on a side- 
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walk and dropping'a garment, with other pedestrians nearby. 
Moreover, it was not disputed in Bell that defendants were 
properly subject to arrest for violating the motor vehicle 
laws. Finally, it should be noted that in the instant appeal 
the appellant was never booked on a specific charge (J.A. 
16-17), so we do not even reach the question that divided the 
Court in the Bell case, namely, whether probable cause exists 
to book a man on "suspicion of housebreaking" without more. 
Third, appellee relies on Ellison v. United States, 93 
U.S. App. D.C. 1, 206 F. 2d 476 (1953). In that case, a drug 
store had been broken into in the same way 4 neighboring drug 
store had been broken into the previous year by defendant. 
The same policeman, remembering the earlier offense, went to 
defendant's house, saw drug vials freshly piled outside the 
house, and then proceeded to make the arrest and search. The 
Court held that since "guilt [was] probable" at this point, 


probable cause existed (93 U.S. App. D.C. at 3). 


In the Ellison case, unlike the instant appeal, the 
facts that a specific new crime had been committed, that the 
defendant had previously comitted a similar crime, and that 
there was plain evidence of probable commission of the new 
crime, were all known to the arresting officer prior to the 
arrest and search in question. 

In the present case, the officer had no kmowledge that 
any crime had been committed; he had never seen appellant 
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before; he did not identify appellant as the man who dropped 
the garment or see him do anything else suspicious; and he 
saw nothing to give him probable cause to believe that any 
erime had been committed. 

By the test in Ellison, as in Br. inegar and in Henry, 
probable cause means a good deal more than mere suspicion. 
In the instant case, it can hardly be gainsaid that the 
“evidence” did not show the probable commission of any crime 
by appellant or anyone else in the group. And the mere 
possibility that the goods may have been stolen remains @ mere 
possibility, nothing more. Possibilities do not satisfy the 


probable cause test, 


Respectfully submitted, 


/s/ Uloya N, Cutler 
oyd N, er 


1625 Eye Street, N. W. 
Washington, D. Ce 
Thomas L. Finkelstein 
(court-Appointed Counsel 
Of Counsel for Appellant) 


September 23, 1961 
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